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PROC_rD'LrRB FOR RBMOVAL OR _USP'EN_ON OF TRUSTBB($)

_aat _ _ inherem power of Lhe eoea_s of eqm_y and the authority codified in

Hawaii Revised StatuEs Section 560:7-201, the Circuk Co_r_s of _¢ Sum of Haw_di have

power _o remove for cause a trus_ of a charitable wusL including a trustee of _e

Kame_hameha Sehoolz Berrhce Path.wANBishop ,Est_eo As statedby He Supreme"Cotu-_ of

Haw_.i:

A court of equity may and _ remove a W._W.ewho has been g_W of some
breach of trust or viohfion of duty. "I_e exegete of this _da_cfionby a co_ of
exit_ity belongs m what is called its soumt judicial dL_crefion and is nat con_rolieed
by F,ositive rifles exeep, fl:_Zfile discretionmust notbe abused.

In re Esta_ of HoR, 33 Haw. 352, 357 (1935).

A pefidon for removal of a trustee may be commenced by ano_er trustee, the court-

appointed master, or the Attorney General of the i_te of Hawa_, _ patens parriae. See

____h_id!_ff., 48 Haw. 32, 42--43 (1964); Hawai/Re, visedS_I. esSection 560:7:101.

lh:_rzu_m to Recommendation No. 13 of uhe Sdpu&:g_on Conceraing Mas_er'_

Recommendations (109_h Annual Account); Order entered on December 19, I997, m E,_ate of

_emice P. Bisho!_ Deceag__, _qu_ No. 2048, F_rs_ Circ_aR, Sra_ of Hawafi_ uh= Tru_e_s of

the K,.unehameha Schools Be.mace Pauahi Bishop E_ have acknowledged _hzt where any of

t_hemisaware ofa potend,a/breachoftrustby any o_er Tru._tee,therei_a_ affirmativeduvym

act to protect r.he Trust Esrzte o In instances where bona fide i_ues are ra_ed rcg_d_ng a
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bre_tchof_raszby one or more Trustees_kis ineumbenzupon th_or.herTrusteesr_ investigate

_he_cts_nd circumstances, toidentifyapplicable legal atandazdstha_may have been viola_edo

to de_erzdue ff the Tru,_ F3_te has been iujur_ or prejudiced by the act._ or omissions,_ m

takeapproprL_e stepstoseek redressfor the True }Llz_o In _propria_e circums_.uces, such

action mdudes _fiafing or cooperating in pr_zeedings for _he removal of rlaeoffe_:giing

Tpastee.

ResnovM is warramcd if _e Court eo_lude_ _Nt, allowing a Trt_stee m cconr,h_ue ba

office would be de_:rtmenrzI u3 the intte,res_s of the m_t estate° Res_a_emen_ (Seco_d_ Tru_s §

197,comment a (1959).Groundsforremovalof a Trusteeinclude,butarenotlimitedto,rjne

fo!lowhag:

i. kz:apaci_y (usuaIIy due to sickness or men_l infirmity);

2. Unfitness;

3. Extreme per_o_1 improvidence, iusoivency_ or b_mkruptey;

4. Commission of a seriouscrime, _'2_ecially one involving dishonesty;

5. Misconduct evidencing moral turpitude or abuse of office;

6. Knowing failure m obey a court order;

7. Knowing failure m comply with law aria regalafion applicable to the wast e_;

g. Keowmg failure to render complete aud acatrate a_coun_;

9. Kuowmg misrepresentation of_heaffaks ofthe mast es_e;

10oDisobedience to _e direedo_ azd _eermzof _ trust iustrument;

I1. Failure _o act appropriately _ the affairs of the mast;

12. Activity detrimental m the obvious bess inS=tesS of the trust;

13. Neglect of the office of westee;

14. Unreasonable or corrupt failure to coopem_ with co-trustees;
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15oFailure to respond-ia a timely and reasonable manner _o reasonaDIe requests of _

court appointed _nas_r or _e Attorney General as perens patriae for information

conccrn._g lhe affairs of the trust estate.

16. Mismaaagemea_ of the trust _te;

17. Commingling _ras_ and personal funds;

I8o Acquffh_g a pergonal _,terest adverse _o _he trust;

19. Self-<leaNag;

20, Perrai_thlg or accepth_g any degree of private iauremen_;

21o FaJ_xre to disc|ose L_own ¢o_xfliczs of turn,rest;

22° Failure to abstain from any Lnvolveemeat ia waasactions in which the trustee has a

conflict of mzerest;

23. Appropr_.tion of _:rustproperty to per_o_l use;

24° Making unau_orizeddispositions of wast property;

25. Waste of trust assets;

26. Activities which jeopardize _e tax exempt: zta_asoftge_us_ estale;

27, Activities which e×po_e the trust estate or its subsidiaxies to signLSeant civil or

criminal penalaes and forfeitures; and

28. Willful and wanton abuse of discretion°

The foregoing list ofgroundsisaotexltaustiw_. L_ all cases _e burden of proofisupon

_ose seeking removal of a Tpastee _md Oae determiuation lies wit _e Court. Noaefaeless_ a .

Trusteewhose removal is sought l_s a fiduciary duty m assess uhe _!]egations agaizst him and,

if it is clear that _ey are substa_ially accurate _ me Trtxstee_ conrti_ued servlce would be

detrime_.a! m tge trust esrm_e, whe_er moneta61y or otherw_e, the Trustee shoutd reorder Ms

resignation to _e Court. The Trustee _ereafter L,: entitled to defezu_ himself _ to seek

discgarge from any liabiIi_y to ff_e wast estate but, in removal proceedings as in a11other txust

affair_, should place the welfare of tge trust estate ahead of personal vmdicat_on_
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A tru_eewho actsmaliciously_reeeldesslyor in kuow_ag d_regazdof dae factsiu

seeking removal of a c_trus_ee _, him.ceil |iable for removal

all things, Trustees must be guided by the ofxe_-quc_ed words of Chief Justice

Cardozo:

Meaty forms of conduct perrrdssible 21 a workaday world for those ac6_ug
at arm'z length, are forbidden _ _hose boundi by fiduciary ties. A _rusr.ee is he_d
m _omethiugstricterthauthemoralsof uhemezrke_plaeeo Not honestyalan,
but r.hJepunctilio of an honorthe most ser_sifi'¢e, is _hen th_ standardof behavior.
As m riffstherehas developeda _adifionfl_a, is uabendL_gand inve_rate.
Uncomprom_sh_g rigidity has been the ai:fitude of courts of equity when
pcfifioaeed to undermh-_e the rule Of tmdivided loyedty by the "disLu_egtafing
erosion _ of parfcular exceptions, Only _hus hzs the tevel of cc_xtducf'for
fiduc_a.ries been kept a_ a levef _gher _han that _odden by faz crowd. It will
not covetously be lowered by a_y judgment of tiffs court

_M____havdv. Salmon, 249 N.Y. 458, 464, 164 N.E. 545_ 546, 62 A.LoR0 I (1928).
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